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Customary Principles Regarding Public Con'tracts 

Concluded With Foreigners 

Régis B!sMUTH 

1. Introduction 

This Chapter intends to identify a body of customary principles applicable 
to public contracts concluded with foreigners regardless of the legal frame
work(s) under which such contracts are concluded or regulated (WTO law, 
BITs, NAFTA, EU law, etc.). This internationalization of public contracting 
is mainly ensured through customary international law ( 1.1.) but due attention 
shall also be paid to related concepts such as lex mercatoria or ordre public trans
national that are more familiar to the private international law arena (1.2.). 

1.1. Internationalizing Through Customary International Law 

a) Preliminarx. Remarks 

The legal nature of "Public Contracts Concluded with Foreigners" -usu
ally referred to as "State contracts" in the international law literature - has 
been the subject of a longstanding doctrinal dispute among legal scholars. Far 
from being purely theoretical, the stance on whether such contracts are root
ed in public international law, private international law, the lex contractus or 
transnational law may have significant implications for the determination of 
the law - or more broadly the rules - applicable to the con tract. ( 1) However, 
beyond this diversity of approaches, the law and practice ofState contracts has 
shown that several processes ensure at least a "corrective" application of cus
tomary international law regardless of the doctrinal apprehension of such con
tracts. Indeed, the issue at stake is not only the application of customary rules 
in abstracto to State contracts (for instance if such a customary rule is invoked 
within the framework of a diplomatie protection claim exercised by the State 
ofnationality of the private contracting party) but above all their applicability 

(1) For an overview see J.O. Voss, The Impact of lnvestment TreatieB on Contracts between Host 
States and Foreign lnveslorB, 25 et seq. (2011). 
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in concreto in dispute settlement mechanisms between the State and the foreign 
priva te contracting party. 

b) Processes Ensuring the Application ofCustomary International 
Law in State Contract Disputes 

Direct Application of International Law 

State Contracts as Acts of a Public International Law Nature 

Despite the authoritative dictum of the PCIJ in the Serbian and Brazilian 
Loans cases recognizing that "[a]ny contract whioh is nota contract between 
States in their capacity as subjects of international law is based on the munic
ipal law of some country,"(2) a part of the doctrine considers that State con
tracts are - objectively, by their very nature and regardless of the lex contractus 
chosen by the parties - public international law acts. Under this perspective, 
such contracts are rooted in the international legal order, which constitutes the 
legal basis oftheir validity or, in other words, their "ordre juridique de base" or 
"Grundlegung".(3) This view was adopted in Texaco/Calasiatic, the sole arbi
trator René-Jean Dupuy stating that "the legal order from which the binding 

.-nature of the contract derives is international law itself."(4) To this extent, as 
pointed out in Revere Cooper, "such contracte, while not made between gov
ernments an9 therefore wholly international, are basically international"(5) 
or "international in nature."(6) Under this angle, State contracts are by de
fault regulated by international law. In this respect, the arbitral tribunal in the 
Eurotunnel case noted that 

although the Concession Agreement is nota treaty, it is an agreement go".'erned 
by international law, an "international contract," and that international law 
principles ofinterpretation are to be applied.(7) 

However, two important caveats need to be kept in mind. First, a significant 
distinction exists between "the legal order from which the binding nature of the 
contract derives" and "the law governing the contract" (or the "proper law of 

(2) Oase concerning the Payment of Various Serbian Loana Issued in France/Case concerning the 
Payment in Gold of the Brazilian Federal Loans Issued in France, Judgment, 12 July 1929, Series A, 
Nos. 20/21, 41. 

(3) For an overview see C. LEBEN, "Le. Théorie du Contrat d'État et !'Évolution du Droit Inteme.
tione.l des Investissements", 302 Ruueil des Gours 197, 251 et seq. (2003). 

(4) Tex(J()() Overseas Petroleum Oompany/Oalifornia Asialie Oil Company v. Government of the Libyan 
Arab Republic, Award, 19 January 1977, 17 ILM l, 12 (1978), para. 26. 

(5) Revere Oopper and Brass v. Overseas Private Investment Corporation, Award, 24 August 1978, 
17 ILM 1321, 1331-2 (1978). 

(6) Ibid., 1332. 

(7) The Channel Tunnel Group, Ltd. &, France-Manche SA v. United Kingdom &; France, PCA, Par
tial Award, 30 January 2007, para. 92, available at www.pca-cpa.org/ET_PAenaOa9.pdf1fiI_id= 218 
(last viflited 15 Deoember 2015). 
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the con tract") that can be chosen by the parties. Since general international law 
recognizes the principle of party auto nom y, parties may- subjectively - choose 
any applicable law to govern the State contract even though the arbitral tribu
nal - objectively- acknowledges its international law nature.(8) Second, and 
more importantly, no general consensus has been reached on the international 
law nature of such contracte. Sorne tribunals do not hesitate to take the view 
that individuals and private corporations do not possess international legal per
sonality and, consequently, that State contracte do not belong to the category 
of international agreements that are solely concluded between recognized sub
jects of international law.(9) 

Choice-of-Law Clause Referring to International Law 

The direct application of customary international law in disputes relating to 
State contracts usually results from a choice-of-law clause referring to interna
tional law. In most cases, such a clauseis found in the contractitself (more spe
cifically in the clause granting jurisdicpion to the arbitral tribunal) and general
ly provides for an application ofboth general principles of international law and 
the domestic law of the host State where the contract is to be performed.(10) 
Absent such a clause in the State contract, an arbitral tribunal may still apply 
international law through the choice-of-law clause contained in the investment 
treaty by which the jurisdiction of the tribunal has been accepted.(11) For in
stance, Article 1131 ofNAFTA provides that the arbitral tribunal "shall decide 
the issues in dispute in accordance with this agreement and applicable rules of 
international law." 

Indirect Application of International Law 

Application of International Law Absent Choice-of-Law Clause 

Under the ICSID system which is widely used in disputes relating to State 
contracts, the ICSID Convention, absent choice-of-law clause, commands the 

(8) Texaco/Oalasiatio v. Lybia, op. cit. (fn. 4), 9 et seq., paras. 25 et seq.; see also A.F.M. MANIRUZZAM
AN, "State Contracta in Contemporary International Law: Monist versus Dualist Controversies", 12 EJ IL 
309,322 (2001). 

(9) See, for example, ICSID, Casa No. ARB/07/02, RSM Production Oorporcuion v. La République 
Centrafricaine, Déciilion sur la Compétence et la Recevabilité, 7 December 2010, para. 79 [ail decisions 
and awards in investor-state arbitration oan be found, unless otherwise stated, on the Investment Treaty 
Arbitration website at http://italaw.com); see also Vos~, op. cil. (fn. 1), 29-30; K. SCHMALENBACH, "Ar
ticle 3 - International Agreem~nts not within the Soope of the Present Convention", in O. DORR and 
K. ScID1ALENllACH (eds.), Vienna Convention on the Law of TreatieB, 49, 75 etseq. (2012). 

(10) R. DoLZER andC. ScHREUER, Principles of International Investment Law, 74-75 (2008); T. BEGIC, 
Applicable Law in International lnvestment Disputes, 13 et seq. (2005); see also C. ScHREUER, L. MALINTOP· 
PI, A. REINI,~CH and A. SINl'LAIR, The IOSID Convention: A Oommenlary, 558 et seq. (2009). 

(11) Seealso8cHREUERelal.,op. cil. (fn.10),575etseq.;BEGIC,op. oil. (fn.10),25etseq. 
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arbitral tribunal to ensure an - at least "supplemental and corrective" - appli
cation of international law to the dispute. I ts article 42( 1), after recognizing the 
principle of party autonomy, provides that in the absence of a choice-of-law 
agreement, the arbitral tribunal "shall apply the law of the Contracting State 
party to the dispute (including its rules on the conflict of laws) and such rules 
of international law as may be applicable." Although this provision has been 
subject to divergent interpretations by arbitral tribunals,(12) it is clear that 
"applying the rules of international law is to be understood as comprising the 
general international law, including customary international law. " ( 13) 

Application of International Law as Part of the Applicable Domestic Law 

Although "it would not be wise to rely on the incorporation of internation
al law into domestic law as a general proposition,"(14) some arbitral tribunals 
took advantage of domestic constitutional provisions making an explicit ref
erence to international law in order to include the latter into the former. In 
Wena Hotels v. Egypt, the Tribunal indicated that "[t]his amounts to a kind of 
renvoi to international law by the very law of the host state."(15) Therefore, 
even though the choice-of-law clause refers exclusively to domestic law, such a 
reference not only ensures the incorporation of international law, but also its su
premacy over domestic statutes. In National GTid v. Argentina, an UNCITRAL 
arbitral tribunal considered that "international treaties are incorporated into 
Argentine law as the 'supreme law of the land', preempting conflicting provin-

- cial and federal laws" (16) and that "[a]ccordingly, as a matter of Argentine law, 
the standards of protection granted by an international investment treaty and 
applicable principles of international law prevail over any lower standard pro
vided by domestic law."(17) Moreover, while constitutional provisions usually 
refer only to treaties or other international agreements and do not recognize the 
direct effect of customary international law in domestic law, the Wena Hotels 
annulment decision clearly indicated that this incorporation "might be also 

(12) E. GAILLARD and Y. BANIFATEMI, "The Meaning of 'and' in Article 42( 1), Second Sentence, of the 
Washington Convention: The Role oflntemational Law in the ICSID Choioe of Law Prooess", 18 IOSID 
Review 375 (2003). 

(13) ICSID, Case No. ARB/02/1, LG&JE Energy Corp., LG&JE Oapilal Corp., LG&JE International 
Inc. v. The Argentine Republic, Deoision on Liability, 3 Ootober 2006, para. 89. 

(14) BcHREUER et al., op. cil. (fn. 10), 582. 
(15) ICSID, Case No. ARB/98/4, Wena Hotel& Ltd. v. The Arab Republic of Egy]', Deoision on the 

Application by the Arab Republic ofEgypt for Annulment of the Arbitral Award dated 8 Deoem ber 2000, 
5 February 2002, 41 !LM 933, 942 (2002), para. 42. 

(16) UNCITRAL Arbitration, National Grid, Pic. v. The Argentine Republic, Award, 3 November 
2008, para. 89. 

(17) Ibid. 
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true of other sources of international law, such as those listed in Article 38( 1) of 
the Statute of the International Court of Justice."(18) 

Application of International Law Regardless of the Applicable Domestic Law 

The arbitral practice clearly indicates that the principle of party autono
my is inherently limited since the choice-of-law applicable to State contracts 
is potentially subject to the overriding control of some fondamental norms of 
international law that are "not open to the disposition of the parties,"(19) such 
as the minimum standard oftreatment of aliens. In Mobil Oil v. Iran, the Iran
US Claims Tribunal held that despite Iranian law being solely applicable to the 
agreement, "the lawfulness of an expropriation must be judged by reference 
to international law [and] [t]his holds true even when the expropriation is of 
contractual rights."(20) It added that "[a] concession, for instance, may be the 
object ofnationalization regardless of the law the parties chose as the law of the 
contract."(21) In the same vein, in Duke v. Peru, an ICSID arbitral tribunal 
explicitly asserted that 

even if the law of Peru were held to apply to the interpretation of the [agree
ment], this Tribunal has the authority and duty to subject Peruvian law to the 
supervening contrai of international law. ( 22) 

In conclusion, regardless of the dispute settlement mechanism (ICSID ar
bitration, institutional arbitration or ad hoc arbitration) and the law chosen 
by the parties, it is highly unlikely that a tribunal would blatantly disregard 
the fondamental customary principles regarding State contracts this Chapter 
intends to identify. 

c) Customary International Law and International lnvestment Law 

Beyond this general applicability of customary international law to dispute 
settlement mechanisms relating to State contracts, the specificity of such mech
anisms as well as the growing number of international investment agreements 
has raised the question ofwhether customary international law has developed 
and has progressively incorporated new rules and standards such as those usu
ally referred to in investment treaties. 

(18) Wena Hotel&, op. cil. (fn. 15), para. 44; see also ICSID, Case No. ARB/01/8, OMS Gas Transmis
sion Company v. The Argentine Republic, Award, 12 May 2005, paras. 119 et seq. 

(19) &HREUER.el al., op. cil. (fn. 10), 587. 
(20) Mobil Oil Iran Inc. v. Government oflhe Islamio Republic of Iran, Partial Award, 14 July 1987, 

16 Iran-US OTR 3, 25, para. 73. 
(21) Ibid. 
(22) ICSID, Case No. ARB/03/28, Duke Energy International Peru Investments No. 1 Ltd. v. The 

Republic of Peru, Deoision on Jurisdiction, 1 February 2006, para. 162. 
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It is possible to conceîve a transnational regime of investment law(23) or 
a "multilateralization" of its legal framework.(24) However, claiming that it 
structurally affects customary international law is more questionable. Although 
some arbitral tribunals, such as in Mondev v. USA, expressed the opinion that 
the content of customary international law "is shaped by the conclusion of more 
than two thousand bilateral investment treaties," (25) more convincing are the 
arguments supporting the opposite conclusion, and notably the inconsisten
cy of State practice stemming from investment treaties. (26) Severa} arbitral 
awards unwilling to extend the interpretation of certain investment standards 
such as "fair and equitable treatment" or "full protection and security" beyond 
what is required by customary international law also support this view.(27) In 
Noble Ventures v. Romania, the Tribunal held regarding a BIT provision stip
ulating that 

[the] investment shall [ ... ] enjoy full protection and security [that] it seems 
doubtful whether that provision can be understood as being wider in scope than 
the general duty to provide for protection and security of foreign na.tionals found 
in the customary international law of aliens. (28) 

However, white the existing legal framework dedicated to the protection of 
foreign investments cannot be "transplanted" into customary international 
law, it is not altogether devoid of interest with respect to the identification of 
customafy principles regarding State contracts. lndeed, this legal framework 
has facilitated through its abundant case-law both the consolidation of exist
ing and the crystallization of future customary norms applicable to such con
tracts.(29) 

(23) J.W. SALAC'USE, "Making Transnational Law Work Through Regime Building: The Case of In
vestment Law", in P.H.F. BEKKER, R. DoLZER and M. W AIBEL (eds.), Making TraMnational Law W orles 
in the Global Errmomy-Essays in Honour of Detlev Vagts, 406 et seq. (2010). 

(24) S.W. ScHILL, The Multilaleralization of lnlernalirmal lnvestmenl Law (2009). 
(25) ICSID, Case No. ARB(AF)/99/2, Mondev International Ltd. v. The United States of America, 

Award, 11 Ootober 2002, para . 126. 
(26) See, for instance, P. DUMBERRY, "Are BITs Representing the "New" Customary International 

Law in International Investment Law!", 28 Penn St. lnt1 L. R. 675, 680 et seq. (2010); see also J.E. AL
VAREZ, "ABIT on Custom", 42NYU J. lnt1 L. & Pol. 17, 24 etseq. (2009). 

(27) For an overview see C. YANNACA-SMALL, "Fair and Equitable Treatment in International In
vestment Law", in OECD, International lnvelllment Law: A Changing Landsoape - A Companirm Volume 
to lnternalirmal lnvelllmenl Perspectives, 81 et seq. (2005). 

(28) ICSID,CaseNo.ARB/01/11 ,Noble Venlureslnc .11. Romania ,Award , 120ctober2005 ,para.164. 
• (29) DmœERRY, op. cil. (fn. 26), 693 etseq. 
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The customary principles regarding State con tracts identified in this Chapter 
are understood to include rules stemming from both "customary international 
law" (such as the principle of respect for acquired rights) and from ''general 
principles of law" (such as the principle pacta sunt servanda).(30) These "cus
tomary principles" - an expression that appropriately reflects the dual origin 
of these rules- are essentially rooted in public internàtional law. However, the 
mixed nature of investor-State arbitration, in between international law and 
domestic law and in between interstate adjudication and international com
mercial arbitration, has led some tribunals to rely on instruments and methods 
that are more familiar to the private international law arena.(31) Sorne clar
ifications are therefore necessary to better identify those of interest for State 
con tracts. 

a) "Lex mercatoria" as a Source oflnternationalization 

Without necessarily adhering to the view that State contracts are rooted in a 
transnational legal order and solely governed by a lex mercatoria, it remains dif
ficult to ignore several references to the lex mercatoria in some arbitral awards. 
This is notably the case when the parties did not refer to a domestic law ap
plicable to the dispute(32) or in the absence of a choice-of-law clause.(33) In 
the latter case, it was particularly clear in an arbitration between an Iranian 
governmental entity and an American corporation conducted under the aus
pices of the ICC in which the Tribunal held that the contract "shall be gov
erned by, and interpreted according to, general principles of law applicable 
to international contractual obligations having earned a wide international 

(30) ScHREUER et al., op. cil. (fn. 10), 604 et seq.; see also B. CHENG, General Principles of Law as 
Applied by lnternatirmal Courts and Tribunals , 23 (2006) (noting th&t "the line of demarcation between 
custom and general prinoiples of law [ ... ] is often not very clear" ). However, in the context of ICSID arbi
tration , see contra O.K. FAtir.fü\LD, "The Legat Reasoning ofICSID Tribunats-An Empirical Analysis" , 
19 EJ IL 301, 310 et seq. (2008). 

(31) See S.W. ScHILL; "W(h)ither Fragmentation! On the Literature and Sociology oflnternational 
Investment Law", 22 EJIL 875,887 et seq. (2011). For an award making a clear-out distinction between 
commercial arbitration and investment arbitration see ICSID, Case No. ARB(AF)/98/3 , The Loewen 
Group Inc . and Raymrmd L. Loewen v. The United Stales of America, Award, 26 June 2003, par&. 233. 

(32) See, for instance, American lndependent Oil Company ( Aminoil) v. Governmenl of lhe Blaie of 
Kuwail, Award, 24M&rch 1982, 21 JLM 976,980 (1982). 

(33) The Preamble of the "UNDROIT Prinoiples of International Commercial Con tracts" provides 
that these principles "may be applied when the parties have agreed that thAir contract be governed by 
general principles oflaw, the !ex mercatoria or the like [ ... ] or when the parties have not ohosen any law to 
govern their contract"; UNIDROIT Principles of International Commercial Contracta (2010), available 
at www.unidroit .org/english/principlee/contraots/principles2010/bla ckletter2010-english.pdf (last visit
ed 15 December 2015). 
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consensus, including notions said to form part of the lex mercatoria as well as 
the UNIDROIT Principles, as far as they can be considered to reflect generally 
accepted notions and principles. "(34) Transnational law may also be applied in 
conjunction with international law. In Lemire v. Ukraine, the tribunal pointed 
out that the parties "were apparently unable to reach an agreement to apply 
either Ukrainian or US law" and given this 

negative choice of any municipal legal system, the Tribunal finds that the most 
appropria te decision is to submit the Settlement Agreement to the rules of in
ternational law, and within these, to have particular regard to the UNIDROIT 
Principles. (35) 

This raises the question of whether these principles or other transnational 
rules may be incorporated in the customary principles regarding State con
tracta. 

When it cornes to lex mercatoria, it is first necessary to clearly distinguish 
between its two prime sources: "principles of law common to trading nations 
and the usages of international trade." (36) With regard to the latter, given the 
varions interpretations of this concept and the broad diversity of trade usag
es across economic sectors, especially a diversity of contractual practices and 
standardization,(37) it constitutes a body of rules from which it seems both un
likely and inappropriate to infer customary principles potentially applicable to 
all State contracts. With respect to the former, it is noteworthy to point out a 
conceptual similarity between these general principles and those mentioned in 
Article 38(l)(c) of the ICJ Statute since they are both abstract and common to 
most domestic legal orders.(38) It is therefore not surprising that these general 

(34) 100, Award No. 7375, Ministry of Defence and Support for Armed Forces of the !&lamie Republic 
of Iran v. Westinghouse Eleotric Corp., 5 June 1996, 11 Mealey's International Arbitration Report A-1, 
A-42 (1996) 

(35) ICSID, Case No. ARB/06/18, Joseph Charles Lemire v. Ukraine, Decision on Jurisdiction and 
Liability, 14 January 2010, para. 111. The Tribunal previously noted that "[i]t is impossible to place the 
UNIDROIT Principles - a private codification of civil law, approved by an intergovernmental institu
tion-- within the traditional sources oflaw. The UNIDROIT Principles are neither treaty, nor compi
lation of usages, nor standard terms of contract. They are in fact a manifestation of transnational law" 
(ibid., para. 109). 

(36) M. MusTJLL, "TheNewLexMercatoria: TheFirstTwenty-Five Years", 4Arb. lnt'l86, 92 (1988); 
see also E. Gill.LARD, "La Distinction des Principes Généraux du Droit et des Usages du Commerce Inter
national", in Études offertes à Pierre Bellet, 203 et seq. (1991). For a broader view of the sources of trans
national commercial law see G. CoRDERo-Moss, "The Transnational Law ofContracts: What it Can and 
What it Cannot Achieve", in T. WEILER and F. BAETENS (eds.), New Directions in International Economie 
Law, 45 et seq. (2011). 

(37) GAILLARD, op. oit. (fn. 36), 205 et seq. 
(38) LEBEN, op. oit. (fn. 3), 311-312, footnote 165; see also A.F.M. MANIRUZZAMAN, "The Lex Mer

catoria and International Contracts: A Challenge for International Commercial Arbitration!", 14 Am. 
U. lnt'l L. Rev. 657, 712 et seq . (1999). 
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principles "may to a certain extent overlap with the principles of public inter
national law;" (39) 

Beyond this potential "coincidence" between these two sets ofprinciples, the 
relevance of lex mercatoria is an issue of interest since it would be possible to dip 
into lex mercatoria in order to identify new principles regarding State contracts 
that are not yet recognized as "general principles" in international law. It is 
all the more relevant given the recent increasing reliance of the "UNIDROIT 
Principles of International Commercial Contracts" in .investment arbitra
tion. ( 40) This invariably leads to the question of possible analogies between 
"international commercial contracts" and "State contracts", the answer to 
which requiring a case-by-case analysis. The practice suggests that lex merca
toria principles have a greater role to play in State contracts that significant
ly resembles purely private transactions, such as for instance a contract for a 
supply of goods between a government agency and a foreign corporation.(41) 
Apart from these agreements, that could be qualified as iure gestionis acts, the 
relevance oflex mercatoria principles for other State contracts is of variable in
tensity depending on their degree of "publicness" or "administrativeness". 

Therefore, special attention is devoted to the analysis of their object and 
their content. This public/private duality of variable intensity was underlined 
in Liamco v. Lybia, the tribunal pointing out that 

[ a ]lthough a concession con tract partakes of mixed public and private legal char
acter, it retains a predominant contractual nature[ ... ]. [T]he concessionaire's ac
tivities in mining, petroleum and similar concessions, do not have the character 
of public service, but are considered as private projects and enterprises, and as 
such are generally governed by the principles of the private law of contracts.(42) 

The sovereign nature of the contracting party is also taken into considera
tion with regard toits responsibility in order to determine whether its behavior 

(39) CORDERO-Moss, op. oit. (fn. 36), 45; see also E. GAILLARD andJ. SAV.\GE, Fouchard, Gaillard, Gold
man on International Commercial Arbilration, 103 ( 1999 ). 

(40) See, for instance, Lemire v. Ukraine, op. oit. (fn. 35), para. lll; ICSID, Case No. ARB/05/21, 
African Holding Company of America Inc. et Société Africaine de Construction au Congo SARL v. La Ré
publique Démocratique du Congo, Sentence sur les Déclinatoires de Competence et la Recevabilité, 29 July 
2008, paras. 32, 35, 121; ICSID, Cases Nos. ARB(AF)/04/3 & ARB(AF)/04/4, Gempl,us SA, SLP SA &, 

Gemplus Indus/rial SA de CV v. The United Mexican States/Talsud SA v. The United Mexican States, 
Award, 16 June 2010, paras. 13-87 etseq. 

(41) It was the case in Westinghouse, op. cit. (fn. 34). 
(42) Libyan American Oil Company (Liamco) v. Government of the Libyan Arab Republic, Award, 

12 April 1977, 20 !LM 1, 30 (1981). It was also taken into consideration in Texaco/Calasiatic v. Lybia, 
op. oit. (fn. 4), 19 et seq., paras. 55 et seq.; see also P. BERNARDIN!, "The Law Applied by International 
Arbitration to State Con tracts", in R. BRINER, L.Y. FoRTIER, K.P. BERGER and J. BREDOW (eds.), Law of 
International Business and Dispute Settlement-Liber Amicorum Karl-Heinz Bockstiegel, 59 et seq. (2001). 
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reflects the exercise ofits official powers as public authority, thereby going be
yond measures that an ordinary contracting party might have adopted.(43) 

Consequently, lex mercatoria rules such as the UNIDROIT principles are of 
subsidiary interest in order to identify certain customary principles applicable 
to State contracta since they deal with matters for which the sovereign nature 
of the contracting party is unimportant. They will be significantly less relevant 
in issues such as unilateral termination or modification, distinct matters on 
which the UNIDROIT principles are silent.(44) 

b) "Ordre Public Transnational" (or "Ordre Public Réellement 
International") as a Source oflnternationalization 

The concept of "ordre public transnational" ("transnational public policy") 
has recently emerged in investment arbitration, in particular since World Duty 
Free v. Kenya in 2006.(45) It requires to be distinguished from "ordre public 
international" ("international public policy"),(46) even though the latter is 
sometimes used in the context of the former. ( 4 7) "International public policy", 
despite a designation suggesting a supranational origin, has a domestic center 
of gravity and is specific to every State. It represents that part of public policy 
which is more vital for the legal system, its principles which.are jealously ad
hered to and which cannot be affected by the access into that legal system of a 
foreign, provision (or decision) which conflicts with them.(48) 

While the "international public policy" is rooted in domestic law, the "trans
national public policy" has a genuine international origin. It constitutes a set 
ofnorms of higher value widely accepted by the international community, such 
as the prohibition of apartheid or corruption.(49) This is why it has also been 

(43) ICSID, Case No. ARB/00/6, Consortium RFOO v. Le Royaume du Maroc, Sentence, 22 Deoember 
2003, para. 51. 

(44) J. CRAWFORD and A. SINCLAIR, "The UNIDROIT Principles and their Application to State Con
traots", in UNIDROIT, Prirwiples of International Commercial Oontracts: Refle,etions on their Use in In
ternational Arbitration, 100 International Court of Arbitration Bulletin, Special Supplement, 60 et seq. 
(2002). 

(45) ICSID, Case No. ARB/00/7, World D'llty Free Company Ltd v. The Republic of Kenya., Award, 
4 Ootober 2006, paras. 138 et seq.; ICSID, Case No. ARB/03/26, lnceysa V alliso!etana SL v. The Republic 
of El Salvador, Award, 2 August 2006, paras. 245 et seq.; ICSID, Case No. ARB/05/16, Rumeli Telekom 
AS and Telsim Mobil Telekomikasyon Hizmetleri AS v. Th-e Republic of Kazakhstan, Award, 29 July 2008, 
paras. 236 et seq.; see also M. HUNTER and G. CONDE E SILVA, "Transnational Publio Polioy and its Appli
cation in Investment Arbitrations", 4 J. W orld lnv. &, Trade 368 (2003). 

(46) A. MILLS, The Confluence of Public and Private International Law- Justice, Pluralism and Sub
sidiarity on the International Oonstit'lltional Ordering of Private Law, 274et seq. (2009). 

( 4 7) lt was the case in the three ICSID awards mentioned in, op. cit. (fn. 45 ). However, in W orld D'lày 
Free v. Kenya the TribunaJ mentioned both "transnational public polioy" and "international public poli
oy" (World D'lày Free v. Kenya, op. cit. (fn. 45), paras. 138 et seq.). 

(48) M. RmnNO-SAMM:ARTANO, International Arbitration- Law and Practice, 506 (2001). 
(49) GAILLARD and SA V AGE, op. cit. (fn. 39), 853. 
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coined as an "ordre public réellement international" ("truly international public 
policy").(50) Considered as the "public policy" of a transnational legal order, 
these norms ofhigher importance have been taken into consideration by tribu
nais in international commercial arbitration, particularly with respect to valid
ity of contracts obtained through bribery.(51) 

Inevitably, this concept of "ordre public transnational" has been extended 
to investment arbitration and has been used to assess the validity of State con
tracts.(52) The method implemented by tribunals in orde;r to identify these 
norms closely resembles the one used for the identification of customary inter
national law. It was blatant in World Duty Free v. Kenya in which a tribunal 
headed by the former President of the International Court of Justice pointed 
outthat 

[t]ribunals must be very cautions in this respect and must carefully check the 
objective existence of a particular transnational public policy rule in identifying 
it through international conventions, comparative law and arbitral awards.(53) 

This analysis has led the tribunal to consider that 

[i]n light of domestic laws and international conventions relating to corruption, 
and in light of the decisions taken in this matter by courts and arbitral tribunals, 
this Tribunal is convinced that bribery is coïitrary to the international public 
policy of most, ifnot all, States or, to use another formula, to transnational pub
lic policy.(54) 

This methodology suggests that these principles relating to State contracts 
belong to customary international law( 55) and indic a tes more broadly a process 
of "publicization" of the "ordre public transnational". (56) 

(50) P. LALIVE, "Ordre Public Transnational (ou Réellement International) et Arbitrage Inter
national", 1 Revue de l'Arbitrage 329 (1986); see also M. FoRTEA!!, "L'Ordre Publio 'Transnational' ou 
'Réellement International' - L'Ordre Publio International Face à !'Enchevêtrement Croissant du Droit 
International Privé et du Droit International Publio", 138 Journal du Droit International 3 (2011). 

(51) LALIVE, op. cil. (fn. 50), 336 et seq.; see also E. GAILLARD, "Aspects Philosophiques du Droit de 
l' Arbitrage International", 329 Recueil des Cours 49, 176 et seq. (2007). 

(52) In its resolution on arbitration between States and foreign corporation, the Institut de Droit 
International reoognized that "[i]n no case shall an arbitrator violate principles of international public 
polioy [understood as transnational public polioy] as to whioh a broad consensus bas emerged in the in
ternational community"; Institut de Droit International, Arbitration Between States, State Enterprises, or 
State Entitie8, and Foreign Enterprises, Article 2, Session of Santiago de Compostela (1989), available at 
www.idi-iil.org/idiE/resolutionsE/1989_comp_Ol_en.PDF (last visited 8 September 2013). 

(53) World Duly Free v. Kenya, op. oit. (fn. 45), para. 141. 
(54) Ibid., para. 157. 
(55) Also as regards the implementation ofthese prinoiples of "international" or "transnational pub

lic polioy" to the extent they override the domestic law of the contracting State should it be applicable, 
see infra Section 3.2. 

(56) See generally FoRTEAU, op. oit. (fn. 50), 3 et seq. 
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2. Customary Principles Regarding Protection 
of Contractual Rights in International Law 

2.1. Customary Principles Recognizing the "Protectability" 
ofContractual Rights 

Unless a tribunal is of the - unlikely or minority- view that a State con
tract is perse an agreement governed by international law(57) or has been fully 
"internationalized" or "elevated to international law" through an "umbrella 
clause" contained in an investment treaty,(58) breaches of contractual obliga
tions do not constitute as such violations of international law.(59) 

While such contractual rights are not ipso jure recognized in the internation
al legal order, they have been treated as property rights deserving protection 
under international law, in particular against unlawful expropriation. It was 
recognized as early as 1903 by the American-Venezuelan Commission in the 
Rudloff case in which it was held that 

[t]he taking away or destruction ofrights acquired, transmitted, and defined by 
a contract is as much a wrong, entitling the suffered to redress, as the taking 
away or destruction of tangible property. (60) 

This position was subsequently endorsed by other arbitral tribunals(61) and 
the PCIJ in Certain German I nterests in Polisk Upper Silesia in which it held on 
the question of 

whether, by taking possession of the Chorzow factory [ ... ] Poland has unlawfully 
expropriated the contractual rights of that Company [that] it is clear that the 
rights [ ... ] to the exploitation of the factory and to the remuneration fixed by the 
contract for the management of the exploitation and for the use of its patents, 
licences, experiments, etc., have been directly prejudiced by the taking over of 
the factory by Poland.(62) 

This extensive meaning of the concept of property in international law 
has been subsequently implemented by the Iran-US Claims Tribunal and in 

(57) See supra Section 1.1.b) ("State Contracts as Acts of a Public International Law Nature"). 
(58) On "umbrella clauses", see Voss, op. cil. (fu. 1), 221 et seq. 
(59) See infra Section 4.3.; see also S.M. SCHWEBEL, "On Whether the Breach by a State of a Contract 

with an Alien is a Breach oflnternational Law", in S.M. ScHWEBEL, Justice in lnlernational Law-Selectlld 
Writings of Stepken M. Schwebel, 425etseq. (1994). 

(60) Rudlo!f Case (United States of America v. Venezuela), Interlocutory Decision, 9 RIAA 244, 
250 (1903). 

(61) See, for instance, PCA, Norwegian Shipowners' Glaims (Norway v. United Stales of America), 
Award, 13 October 1922, 1 RIAA 307,325, 334; see also Shufeldt Claim (Gualemala v. USA), Award, 
24 July 1930, 2 RIAA 1079, 1097 (painting out that "[t]here can not be any doubt that property rights 
are created under and by virtue of a contra.et"). 

(62) PCIJ, Case Concerning Cerlain German Interests in Po/,ish Upper Silesia (Germany v. Poland), 
Judgment, 25 May 1926, Series A, No. 7, 44. 
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investment arbitration.(63) It was particularly obvions in SPP v. Egypt, the 
Tribunal underlining that it cannot 

accept the argument that the term "expropriation" applies only to ius in rem. 
The Respondent's cancellation of the project had the effect of taking certain 
important rights and interests of the Claimants. [ ... ] Clearly, those rights and 
interests were of a contractual rather than in rem nature.(64) 

The Tribunal added that 

there is considerable authority for the proposition that contract rights are en
titled to the protection of international law and that the taking of such rights 
in volves an obligation to make compensation therefore. (65) ~ 

Besides, investment arbitration case law has clearly shown that the scope of 
this customary principle regarding the protection of contractual rights is not 
limited to a certain type of agreements since it has been applied to a wide varie
ty of con tracts ( concessions con tracts, construction con tracts, energy purchase 
contracts, sovereign debts instruments, etc.). (66) 

2.2. Customary Principles Recognizing the Continuity 
ofContractual Rights in Situations.ofState or Government 

Succession: 

The PCIJ early recognized the doctrine of "acquired rights" according to 
which "private rights [ ... ] do not cease on a change of sovereignty"(67) and re
garded it as one oC generally accepted principles of international law." ( 68) This 
doctrine has been subsequently extended to rights arising out of a contract of a 
public law character such as concessions.(69) The contracts concluded between 
th e predecessor State (or government) and aliens are therefore transferred to 
th e successor State (or government) by way of subrogation.(70) 

(63) For an overview see, C. ScHREUER and U. KRIEBAlJJ,[, "The Concept of Property in Hum an Rights 
Law and International lnvestment Law", in S. BREITENMOSER, B. EHRENZELLER, M. SASS6LI, W. STOFFEL 
and B. WAGNER PFEIFER (eds.), Human Rights, Democracy and the Rule of Law. Liber Amicorum Luzius 
Wildhaber, 748 etseq. (2007). 

(64) ICSID, Case No. ARB/84/3, Southern Pacifie Properlies ( Middle East) Ltd v. The Arab Republic 
of Egypt, Award, 20 May 1992, 32 ILM 933, 968 (1993), para. 164. 

(65) Ibid. See also Ad Hoc Arbitration (Nether!ands/Poland BIT), Eureko BV v. The Republic of 
Po/,and, Award, 19 August 2005, para. 241 ("The deprivation of contractual rights may be expropriatory 
in substance and in effect" ). 

(66) See the references cited by ScHRElTER andKRIEBAUM, op. cit. (fn. 63), 747 etseq. 
(67) PCIJ, German Settlers in Poland, Advisory Opinion, 10 September 1923, Series B, No. 6, 36. 
(68) Certain German Interests in Polish Upper Silesia, op. cit. (fu. 62), 22. 
(69) PCIJ, The Mavrommalis Pa!esline Concessions, Judgment, 30 August 1924 (Objection to the 

Jurisdiction of the Court), Series A, No. 2, 28. 
(70) See M.-I. TORRES CAZORLA, "Rights of Priva.te Persons on State Succession: An Approach to the 

Most Recent Cases", in P.-M. EISEMANN and M. KosKENNIEMI (eds.), Stale Succession: Codificalion Tested 
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Although valid in principle, the doctrine of "acquired rights" was being 
challenged through decolonization and does not prevent the successor State 
or government from altering such rights since the expropriation of alien prop
erty - and per extensionem of contractual rights - remains possible under cer
tain conditions in international law. (71) Moreover, by way of analogy with the 
doctrine of "odious debt" ,(72) the doctrine of"acquired rights" would have no 
application in the context ofState or government succession if the private con
tracting party blatantly acted in bad faith and/or concluded a contract con
trary to the fundamental interests of the State, for instance with a despotic or 
corrupted regime.(73) Transposed to current arbitral practice, such a situation 
would undoubtedly constitute a violation of the "ordre public transnational" 
such as in World Duty Free v. Kenya.(74) 

So far, to our knowledge, arbitral tribunals have never adjudicated such 
State (and not solely government) succession issues. They have only had the oc
casion to acknowledge the continuity of investment treaty obligations between 
the predecessor and the successor States.(75) 

3. Customary Principles Regarding Contract Formation 

3.1. Absence ofCustomary Principles Protecting Potential 

Contractors during the Pre-Contractual Stage 

a) Absence ofCustomary Principles Regulating Government 
Procurement , 

There are mainly two ways through which a contract can be concluded be
tween a public authority and a foreign private person: through the purchase 
by the public entity from a private person of goods or services, or through the 
authorization given by the public entity to a private person to conduct an eco
nomic activity - usually of general interest. It may roughly be said that the 
first category of con tracts falls within the scope of international trade law and 

againBt the Facts, 707 et seq. (2000). The result would be the same in the case of Government succession, 
see T.-H. CHENG, State SuccesBion and Commercial, Obligations, 4 (2006). 

(71) P. DAILLIER, M. FORTEAU and A. PELLET, Droit International Public, 607-608 (2009); M.N. SHAW, 
International Law, 1003 (2008). 

(72) I. ALvIK, Contracting with Sovereignty - State Contracts and International Arbitration, 259-260 
(2011). 

(73) See, for instance, the Tinoco case in the oontext ofGovernment succession: Aguilar-Amory and 
Royal Bank of Canada Olaims (Great Britainv. Costa Riw), Award, 18 Ootober 1923, 1 RIA.A 369,394. 

(74) World Duty Free v. Kenya, op. cit. (fn. 45), para. 138 etseq. 
(75) UNCITRAL, Mytilineos HoldingB BA v. The State Union of Serbia &, Montenegro/Republic of 

Serbia, Partial Award on Jurisdiotion, 8 September 2006, para. 158; UNCITRAL Ad Hoc Arbitration, 
Austrian AirlineB v. The Blovak Republic, Final Award, 9 October 2009, para. 8; UNCITRAL, Saluka 
Investments BV v. The Czech Republic, Partial Award, 17 March 2006, para. 31. 
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the second of international investment law, it being understood that these two 
categories can overlap each other. (76) For instance, long-term contracts for the 
supply of goods or services may qualify as protected investments. The question 
at issue is whether these two legal frameworks recognize customary principles 
regarding the protection of potential contracting parties in the bidding proce
dures that are generally applicable at domestic level. 

The WTO Agreements do not include multilateral disciplines in the area of 
government procurement. While the GATS indicates that "shall be multilateral 
negotiations on government procurement in services" ,(77) it also concurrent
ly provides that the most important GATS disciplines (Most-Favored-Nation 
treatment, market access and national treatment) are explicitly inapplicable to 
"laws, regulations or requirements governing the procurement by governmen
tal agencies of services purchased for governmental purposes."(78) A similar 
provision exists under the GATT. ( 79) Moreover, the Agreement on Government 
Procurement seeks to provide a non-discriminatory treatment and an open ac
cess to ail potential bidders but it is an optional plurilateral agreement and only 
applies to 45 WTO members currently party toit. Similarly, the majority of 
international investment agreements follow a "post-entry" or a "controlled en
try" model which provide no admission and establishment rights for foreign 
investors.(80) States implementing this model can exclude the participation of 
foreign investors in bidding procedures for public contracts. In addition, the 
pre-establishment obligation usually included in BITs according to which the 
host State has to encourage and promote favorable conditions for investments 
has been interpreted as "[lacking] sufficient content to be treated a stand-alone, 
positive commitment giving rise to substantive rights."(81) Consequently, it 
seems difficult to infer from international trade and investment agreements a 
customary principle ofnon-discriminatory access to government procurement. 

(76) F. WEIRS, "Trade and Investment", in P. MucHLINSKI, F. ÜRTINO and 0. &mREUER (eds.), The 
Oxford Handbook of International, Inve,9tment Law, 182 et seq. (2008). 

(77) Article XIII.2 ofGATS. 
(78) Article XIII.! of GATS. 
(79) Article III.8 of GATT. This article exempts government procurement only from the application 

of the national treatment principle. 
(80) A. NEWCOMBE and L. PARADELL, Law and Practice of Inve&tment Treaties: Btandard8 of Treatment, 

134 (2009); I. G6MEZ-PALACIO and P. MucHL!l'ISKI, "Admission and Establishment", in MtrcHLINSKI et al., 
<YJ), cit. (fn. 76), 239 et seq. 

(81) UNCITRAL Arbitration (Australia/India BIT), White Indu&trieB Australia Ltd v. The Republic 
of India, Award, 30 November 2011, para. 9.2.12. 
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b) Absence ofCustomary Principles Protecting Pre-Contractual 
Expenditures 

The conclusion of State con tracts usually requires government procurement 
procedures during which potential contractors incur significant pre-contrac
tual expenses in the preparation or submission of their proposal. In Mihaly v. 
Sri Lanka, an ICSID tribunal found that such expenditures did not constitute 
a protected investment under the ICSID Convention.(82) While the Tribunal 
primarily addressed a ratione materiae jurisdictional issue, it also emphasized 
the purely unilateral nature of these expenses, even if they were incurred during 
a period of exclusive negotiation following selection of a preferred bidder.(83) 
Therefore, per extensionem, they cannot , as such, be treated as contractual 
rights deserving protection under customary international law.(84) However, 
the Tribunal pointed out that, had a contract subsequently been formed, "the 
parties in a sense may retrospectively sweep those costs [ expenses incurred dur
ing the negotiation phase] within the umbrella of an investment."(85) Under · 
this perspective, these expenditures could therefore retroactively be treated as 
contractual and protected under international law. (86) 

3.2. Customary Principles ~egarding the Validity 

of State Con tracts 

In most cases, the issue of the validity of State con tracts has been raised in 
order to determine whether or nota given operation qualifies as an investment 
deserving protection . While arbitral tribunals did not originally intend to iden
tify principles regarding the validity of State contracte, their case-law related 
to the existence of an "investment" within the meaning of an investment treaty 
or of the ICSID Convention - and more broadly on jurisdictional issues - has 
indirectly generated a body of such principles potentially applicable in all cases. 

(82) ICSID , Case No. ARB/00/2, Mikaly InternationaJ Corporation v. The Democratic Socialist Re
public of Sri Lanka, Award , 25 M&rch 2002, 17 IOSID Review 142, 157 et seq. (2002), paras. 55 et selJ. 

(83) Ibid., para. 51 ("The Respondent [the State] clearly signalled, in the various documents which 
&re relied upon by the Claimant [the investor]. that it was not until the execution of a contraot that it 
was willing to aooept that contractual relations had been entered into and that an investment had been 
made") . 

(8~) _Ibid. However , the Tribunal pointed out in the same par&graph that "during periods oflengthy 
negot1at1ons even absent any oontractual relationships obligations may arise such as the obligation to 
conduct the negotiations in good faith." 

(85) Ibid., para. 50. 

(86) W. BEN HAMIDA, "Les Contrats BOT à !'Heure du Nouveau Droit des Investissements Interna
tionaux", in P. KIBN and T.W. WALDE, New Aspects of International Inveslment Law, 304 et seq . (2007); 
see ais? ICSID, Case No. ARB/02/5, PSEG Globak Inc., The N<Yl'fh American Coal Corporation and Kon
ya Ilgin JJJleklrik Üretim ve Ticaret Limiteà Sirkeli v. The Republic of Turkey, Decision on Jurisdiction, 
4 June 2004, paras. 80-81. 
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To this extent , the following principles identified by arbitral tribunals - in par
ticular those regarding the competence to conclude a public contract and the 
violation of an "international public policy" rule - reflect both customary rules 
applicable in a treaty context for the determination of the existence of an in
vestment as well as customary rules that are relevant to assess the validity of 
State contracts in general. 

a) Absence of Customary Principles Regarding the Form 
of the Con tract 

While it was truism for the Tribunal in AMCO v. Indonesia to declare that 

general principles dra.wn from the main lega.l systems, whioh constitute a.u 
source of international law [ ... ] conceive of the contra.et as an agreement based 
on a meeting ofminds and wills and creating obligations [ ... ],(87) 

it is reasonable to express skepticism about the- unconvincing- attempts of 
some arbitral tribunals to identify precise principles as regards the form of the 
contract. In African Holding Company v. Congo, the Tribunal held that a writ
ten form is not necessarily a requirement underinternational law. ( 88) However, 
it reached this conclusion by relying on the UNIDROIT principles according to 
which "nothing [ ... ] requires a contract [ ... ] to be made in or evidenced by a 
particular form"(89) and that the "conduct of parties[ ... ] is sufficient to show 
agreement."(90) 

It seems difficult to lay down such a principle applicable in all cases for two 
main reasons. First, should a domestic law rule applicable to the contract re
quire a written form, a tribunal would have difficulties in attempting to com
pletely disregard the domestic rule and make prevail a principle which is part 
of a supplementary lex mercatoria.(91) Second, more subsidiarily, should the 
tribunal be of the view that the State oontract is perse "an agreement governed 
by international law," (92) it might take into consideration by analogy the prin
ciple embedded in the Vienna Convention on the Law of Treaties according to 
which a treaty must be concluded in written form.(93) 

(87) ICSID, Case No. ARB/81/1, A.MCO Asia Corp. and olhers v. The Republic of Irulonesia, Award, 
20 November 1984, 24 ILM 1022, 1029 (1985), para. 183. 

(88) African Holding Company v. Congo, op. flil. (fn . 40), para . 32 ("[e]n outre, les contrats ne doivent 
pas nécessairement être conclus par écrit aux termes de la législation congolaise ou du droit international"). 

(89) Article 1.2 ofUNIDROIT Principl es oflnternational Commercial Contracta, op. oil. (fn. 33). 
(90) Article 2.1.l, ibid. 
(91) Even though the non-observance of the domestic law rule does not neoessarily affect the validity 

of the con tract, see infra Section 3.2. b ). 
(92) The Channel Tunnel Group v. U K &: France, op. cil. (fn. 7), para. 92. 
(93) Article 2(l)(a) of Vienna Convention on the Law ofTreaties, 23 May 1969, 1155 UNTS 331. But 

see also ICSID, Case No. ARB /02/13, Salini Coslruttori S.p.A. and Ilalstrade S.p.A. v. The Haehemite 
K ingdom of Jordan, Award, 31 J anuary 2006, para.a. 76 et seq. 

BRUYLANT 



338 INTERNATIONAL INVESTMENT LAW 

b) Violation of Domestic Law Regarding the Competence to 
Conclude a Public Contract (Relative Ground for lnvalidity) 

Since most of State con tracts are governed by the domestic law of the host 
State and investment treaties usually provide that investments must be made 
"in accordance with the laws and regulations" of the host State, arbitral tri
bunats are frequently asked at the jurisdictional stage to determine whether 
the violation of domestic law rule regarding the conclusion of a public contract 
necessarily affects the validity of the State contract from an international law , 
perspective. Theway arbitral tribunals havedealtwith this issue bears aresem- J 

blance to the way in which international law addresses the question of the valid
ity of treaties in the case of a violation of a domestic rule regarding competence 
to conclude treaties. (94) 

Tribunals have not impaired the validity of State con tracts for every viola
tion of domestic rules regarding the competence to con.clude a public contract. 
Rather, they have conducted a global assessment of the good faith conduct of 
the parties with respect to their behavior during the conclusion and the perfor
mance of the con tract in order to prevent their invalidation. (95) In RSM v. Thé 
Central African Republic, the Tribunal underlined that the irregularities in con
nection with the conclusion of the con tract Wfil'e attributable to the administra
tion, which did not take the appropriate steps to institute proceedings before 
domestic courts.(96) According to the Tribunal, such a conduct precludes the 
State from subsequently invoking the invalidity of the con tract in arbitral pro
ceedings. Similarly, in J oannis Kardassopoulos v. Georgia, the tribunal took into 
consideration the "assurances given to the Claimant regarding the invalidity of 
[the contracta]" and their endorsement "by the Government itself, and some 
of the most senior Government officials of Georgia." (97) It also noted that in 
the years following the execution of these contracts, "Georgia never protested 
nor claimed that these agreements were illegal under Georgian law."(98) The 
Tribunal pointed out that the conduct of State authorities "created a legitimate 
expectation fpr Claimant that his investment was, indeed, made in accordance 
with Georgian law."(99) 

(94) See, in particular, Article 46 of the Vienna Convention on the Law ofTreaties. 
(95) U. KRIEBAUM, "Illegal Investments", À'll8trian Y earbook on International Arl>ilration, 307, 319 

et seq. (2010). 

(96) RSM v. La République Centrafricaine, op. cil. (fn. 9), paras. 119-120. 
(97) ICSID, Case No. ARB/05/18, IoannÎ8 Kardassopaulos v. Georgia, Deoision on Jurisdiotion, 

6 July 2007, para. 191. 

(98) Ibid., para . 192. See aleo RSM v. La République Centrafricaine, op. cil. (fn. 9), para. 139. 
(99) Ioannis Kardassopoulœ v. Georgia, op. cil. (fn. 97), para. 192. Such areasoning was already found 

in the 1930 Shufeldt case, op. cil. (fn. 61), 1094 et seq. ("[d)uring ail these six years Shufeldt had been 
oarrying out his contract [ ... ]. Relying on the good faith of the Government he expended large sums. [ ... ] 
During these six years the Government [ ... ] recognized and tr~ated the contractas a legal contraot [ ... ]. 
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Therefore, foreign contractors do not have a Sword of Damocles hanging 
over their head and permanently threatening the validity of State contracta. 
Somehow, they are regarded as a "less-informed party" deserving protection 
as regards to domestic law of the host State. Besides, some arbitral tribunals 
have already considered that a State has a duty to disclose the provisions ofits 
domestic law on contract-law making by public entities and, absent such dis
closure, do not take into consideration the violation of these provisions poten
tially limiting the validity of such con tracts. ( 100) Afbitral tribunals ~ave. also 
taken all appropriate steps to ensure the stability of contractual obligations, 
even when a mandatory rule of domestic law has been disregarded, of course 
to the extent this violation is not attributable to the private party. In RSM 
v. The Central African Republic, the "Mining Code" provided for a maximum 
permissible duration of four years while the State contract was concluded for a 
period of five years. The tribunal acknowledged that the four-year limit was a 
mandatory rule that did not invalidate the contract but rather had the effect of 
overriding the parties' agreement with respect toits duration, thus enabling the 
tribunal to reduce proprio motu the duration of the con tract to four years. ( 101) 
Therefore, except when it coïncides with a violation of an "international public 
policy", the violation of domestic law regarding the competence to conclude a 
public contract only constitutes a relative ground for invalidity. 

c) Violation of an "International Public Policy" Rule 
(Absolute Ground for Invalidity) 

~ 

While the validity of a State contract is not necessarily called into question 
in the case of the violation of a domestic law rule (relative ground for invalid
ity), it is necessarily at stake when the contract is concluded in violation of an 
"international (or transnational) public policy" rule.(102) To this extent, such 
a violation constitutes an absolute ground for invalidity. 

Corruption 

In World Duty Free v. Kenya, the arbitral tribunal had to decide on the va
lidity of the contract concluded between the claimant and the respondent and 
containing the arbitration clause. Kenya argued that the con tract was procured 

[T]he Guatemala Government having recognized the validity of the contract for six years and reoei'~ed 
ail the benefits to which they were entitled under the contract and allowed 8hufeldt to go on si:iendmg 
money on the concession, is preoluded from denying its validity, even if the approval of the Leg1slature 
had not been given toit"). 

(100) P. LEllOULANGER, "Sorne Issues in !CC Awards Relating to State Contracts", 15 ICC 
Imernational Court of Arbilralion Bulletin 93, 94 (2004). 

(101) RSM v. La République Centrafricaine, op. cil. (fn. 9), paras. 134-135. 
(102) On "international public policy", seesupra Section 1.2.b). 
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by bribery and was therefore illegal and unenforceable.(103) After a thorough 
analysis of the practice in an international and comparative perspective, the 
Tribunal considered that "bribery is contrary to the international public policy 
of most, ifnot all, States or, to use another formula, to transnational public pol
icy" ( 104) and reached the conclusion that "claims based on contracts of corrup
tion or on contracta obtained by corruption cannot be upheld by this arbitral 
Tribunal."(105) 

Since a violation of an "international public policy" rule constitutes an abso
lute ground for invalidity, this precedent has quickly been viewed as a potential 
shield for governments willing to bar arbitration claims brought by investors. 
lndeed, the invalidity of State contracta for acts of corruption may invalidate 
an arbitration clause contained in the contract or lead a tribunal to declare that 
a given investment bas not been established "in accordance with the laws and 
regulations," thereby not deserving the protection under an investment treaty. 
Following the attempts of some States to leap into this breach, tribunals have 
decided to strictly regulate the conditions under which this "international pub
lic policy" rule may be invoked by raising the standard of proof to clear and 
convincing evidence. ( 106) 

Good Faith and M isrepresentation 

While it has early been recognized that there is no "duty of full disclosurè" 
to a partner in a contract,(107) arbitral tribunals hàve, on the basis of "good 
faith", developed a body of principles aimed at regulating the conduct of the 
parties during contractual negotiations, notably the behavior of the private 
contractor in government procurement procedures. In lnceysa v. El Salvador, 
the Tribunal held that 

in the contractual field, good faith means absence of deceit and artifice during 
the negotiation and execution of instruments that gave rise to the investment, 
as well as loyalty, truth and intent to maintain the equilibrium between the re
ciprocal performance of the parties.(108) 

It was clearly proven that the foreign contracting party misrepresented ita 
finances and qualifications during the bidding process and, by doing so, the tri
bunal conoluded that it was awarded the contraot in violation of the prinoiple 

(103) World Duty Free 11. Kenya, op. oit. (fn. 45), paras. 105 et seq. 
(104) Ibid., para. 157. 
(105) Ibid. 
(106) Afrioon Holding Company v. Congo, op. cil. (fn. 40), para. 55. 
(107) ICSID, Case No. ARB/81/2, Kliiokner v. Republio of Camerom, Decision on Annulment Ren

dered bythe Ad HooCommittee, 3 May 1985, l lGSID Review 89, lll etseq. (1986), paras. 66etseq. 
(108) Inoeysa v. El Salvador, op. cil. (fn. 45), para . 231. 
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of good faith.(109) The tribunal did not declare the nullity of the con tract but 
rather refused to recognize that it constituted an investment benefiting from 
the protection of the BIT. ( 110) To this extent, while the arbitral tribunal could 
not regard itself as vested with the authority to deolare the nullity of the con
tract, it oould refuse to ensure the protection or enjoyment of contractual rights 
at the basis of the investment in case of misrepresentation which, in practice, 
leads to the same result. 

In Hamester v. Ghana, in which it was questioneç. whether the signing of the 
joint-venture agreement (JV A) was obtained on the basis of fraud, the Tribunal 
recalled that it placed a heavy burden of proof on the party seeking to establish 
such allegations.(111) Although it noted that the Claimant's practices "might 
not be in line with what could be called 'l'éthique des affaires"' ( 112), it pointed 
out that "they did not amount, in the circumstances of the case, to a fraud" ( 113) 
and accepted to recognize that "[t]here is nota single witness from Ghana at
testing to the alleged fraudulent action having induced the JV A as was the case 
with the misrepresentations in thelnceysa andKlockner cases."(114) 

4. Customary Principles Regarding Sovereign 
Decisions Adversely Ajjecting Contractual Rights 

Once concluded, the contract is binding upon the parties and must be per
formed in good faith according to the principle pacta sunt servanda recognized 
as applicable to St!l,te contracts.(115) It is nonetheless necessary to clarify the 
meaning of this abstract principle and particularly to determine to what ex
tent the main feature of State contracté - the sovereign nature of one oontract
ing party- may legitimate sovereign decisions affeoting contractual rights. As 
pointed out in Am-0co v. Iran, it is inappropriate to consider that "sovereign 
States are bound by contracts with private parties exactly as they are bound by 
treaties with other sovereign States."(116) Three types of sovereign decisions 
may adversely affect contractual rights: ( 4.1.) decisions intentionally and di
rectly modifying or terminating State contracta, (4.2.) decisions modifying the 

(100) Ibid., para. 236. See also ICSID, Case No. ARB/03/24, Plama Con8ortium Ltd v. The Republic of 
Bulgaria, Award, 27 August 2008, paras. 130 et seq. 

(110) lnoeysa i·. El Salvador, op. oit. (fn. 45), para. 239. 
(ll l) ICSID, Ca11e No. ARB/07 /24, Gustav F. W. Hamester GmbH &, Go KG v. The Republio of Ghana, 

Award, 18June 2010, paras . 123 etseq. 
(ll2) Ibid., para. 138. 
(113) Ibid. 
(114) Ibid., para. 137. 
(115) Texaco/CalGBiatic v. Lybia, op. cit. (fn. 4), Hl, para. 51; AMCO v. lndonesia, op. cil. (fn. 87). 

paras. 248 et seq. 
( 116) Case No. 56, Award No. 310-66-3, A moco lmernalimal Finance Corporalim v. Governmem of the 

lslamicRepublio of Iran el al., 14July 1987, 15 Iran-US CTR 180,242, para. 178. 
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legal environment State contracts, and (4.3.) other decisions adversely affect
ing contractual rights. 

4.1 . Sovereign Decisions Directly and Intentionally Modifying 
or Terminating State Contracts 

International courts and tribunals early recognized that a State has the right 
to unilaterally modify or terminate a contract in the public interest.(117) This 
customary rule has subsequently been endorsed by tribunals settling invest
ment disputes and labeled as a "fundame:ntal principle"(ll8) or an "unques
tionable attribute of sovereignty." ( 119) The European Court of Human Rights 
also considered that "any State has a sovereign power to amend or even termi
nate a contract concluded with private individuals, provided it pays compen
sation", ( 120) thereby reflecting "recognition that the superior interests of the 
State take precedence over contractual obligations and takes account of the 
need to preserve a fair balance in a contractual relationship." ( 121) 

This recognition of sovereign prerogatives beyond the principle pacta sunt 
servanda has raised the question of the relevance of a category of "administra
tive contracts" in international law. In Texaco v. Lybia, the Tribunal recognized 
the distinct features of administrative contrl!,cts in certain domestic legal sys
tems, in particular the sovereign power to amend the stipulations of the contact 
and to abrogate. It acknowledged that the theory of administrative contracts 
is "typically French [and] consecrated [ ... ] by certain legal systems which have 
been inspired by French law." ( 122) However, it took the view that this 

distinction made by certain legal systems between 'civil contracts' and 'admin
istrative contracts' cannot [ ... ] be regarded as corresponding to a 'general prin
ciple oflaw [ ... ] since [it is not] sufficiently, widely and firmly recognized in the 
leading legal systems of the world.(123) 

( 117) For an overview of the jurisprudence, see S. W. SrnILL, "Umbrella Clauses as Public Law Con
cepts in Comparative Perspective", in S.W. SCHILL (ed.), Inlernational InveslmMil Law and Comparative 
Public Law, 336 et seq. (2010); see also G. NAPOLITANO, Dirillo Adminis!rativo Comparato, 190 et seq. 
(2007). 

(ll8) AMCOv. Ind(YTl,esia,op. cil. (fn.87), para.188("[t]hisisthefundamentalprincipleoftherightof 
a sovereign State to nationalize or expropria te property, including contractual rights previously granted 
by its~lf, even ifthey belong to aliens"). 

(119) SPP v. Egypt, op. oil. (fn. 64), para. 158. 
( 120) ECHR, Application No. 13427 /87, Siran (keek Refineries and Slratis Andreadis v. (keeoe, Judg-

ment, 9 December 1994, Series A, No. 301-B, para. 72. 
(121) Ibid. 
(122) Texaoo/Calasialio v. l.tgbia, op. oit. (fn. 4), para. 57. 
(123) Ibid. In Aminoil v. Kuwail, op. oit. (fn. 32), para. 98, the Tribunal attempted to identify a com

monly aooepted oategory of concession agreements whioh are "one ofthose contracta in regard to whioh, 
in most legal systems, the State, while remaining bound to respect the contraotual equilibrium, enjoys 
speoial advantages." 
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The references to the concept of administrative contracts mentioned in 
some arbitral awards must not be misleading since they were made in disputes 
in which a domestic law recognizing this category was applicable to the con
tract. ( 124) Besides, recognizing a category of administrative contracts at the 
international level would imply the difficult task of identifying commonly ac
cepted criteria of "administrativeness" such as those existing in some domestic 
legal systems (clauses granting exceptional powers to the administration, pub
lic service mission, etc.).(125) The principle recognizing the power of the State, 
upon making compensation, to unilaterally amend or terminate agreements 
concluded with foreign private parties is thus applicable to all State contracts 
regardless of their object, nature or contents. 

4.2. Sovereign Decisions Modifying the Legal Environment 
ofState Contracts 

While contractual rights may be directly affected by sovereign decisions to 
amend or termina te the agreement between the State and the priva te party, 
a similar effect may be indirectly reached through the exercise by the State of 
its regulatory powers. This is notably the case in fields such as taxation, envi
ronmental regulation, intellectual property, cultural identity and heritage, cur
rency devaluation or trade restrictions. The evolution of the legal environment 
may create substantial interferences with contractual rîghts and hinder their 
peaceful enjoyment, a situation likely to constitute an indirect expropriation 
requiring compensation.(126) It may also undermine the legitimate expecta
tions of the foreign private party and give rise to a violation of the minimum 
standard of treatment. ( 127) 

(124) LEBOULANGER, op. oit. (fn. 100), 96 et seq.; J.-F. LALIVE, "Contrats entre États ou Entreprises 
Étatiques et Personnes Privées-Développements Récents", 181 Reoueü des Cours 9, 118 et seq. (1983). 

(125) For the French system see P.-1. FRIER and J. PETIT, Précis de Droit Administratif, 341 et seq. 
(2008); J. W ALINE, Droit Administratif, 411 etseq. (2008). For a comparative study seeC.C. TuRPIN, "Pub
lio Con tracts", in A. VON MEHREN (ed.), International Encydopedia of Comparative Law, Vol. VII "Con
traots in General", 27 et seq. (1982). 

(126) For an in-depth analysis see A. REINISCH, "Expropriation", in MurnLINSKI, ÜRTINO and 
SCHREllER, op. oil. (fn. 76), 420 et seq. 

(127) The frustration of the legitimate expectations offoreign investors is usually addressed by ar
bitral tribunals under the "fair and equitable treatment" treaty standard. However, as pointed out in 
Saluka v. Czeoh Republic, op. cit. (fn. 75), para. 291, "it appears that the differenœ between the Treaty 
standard laid down in Article 3.1 and the oustomary minimum standard, when applied to the speoific 
faots of a case, may well be more apparent than real." Likewise, in an UNCITRAL arbitration, it was 
noted that "in the instant case the treaty standard is not different from that required under international 
law oonoerning both the stability and the prediotability of the legal and business framework of the in
vestment" (UNCITRAL Arbitration, LCIA Case No. UN 3467, Owidental Explorati(YTI, and Production 
Company v. The Republic of Ecuador, Final Award, 1 July 2004, para. 190). 
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Tribunals have constantly recognized that substantive protection offered to 
foreign investors shall not impede the bona /ide exercise by the State of its reg
ulatory powers to protect the public interest. This "right to regulate" is deep
ly rooted in customary international law. It was clearly expressed in Marvin 
Feldman v. Mexico in which the tribunal held that 

governments must be free to aot in the broader public interest through protection 
of the environment, new or modified tax regimes, the granting or withdrawal of 
government subsidies, reductions or increases in tarifflevels, imposition of zoning 
restrictions and the like. Reasonable governmental regulation of this type cannot 
be achieved if any business that is adversely affected may seek compensation, 
and it is safe to say that customary international law recognizes this. (128) 

However, this sovereign right to regulate is not limitless and is subject to 
two sets of conditions applicable regardless of the nature of rights adversely 
affected ( contractual or not). First, under a lower level of judicial scrutiny, the 
tribunal ascertains the existence of a public interest protected by the State but 
his control is limited to a manifest error of assessment. In S.D. M yers v. Canada, 
it was pointed out that international law extends "a high measure of deference 
[ ... ] to the right of domestic authorities to regulate matters within their own 
borders."(129) In Lemire v. Ukraine, the Tribunal underlined that this defer
ence "is reinforced in cases when the purpose of the legislation affects deeply felt 
cultural or linguistic traits of the commuriity."(130) However, the recognition 
of the existence public interest does not immunize the domestic measure since, 
in a second step and under a higher level of judicial scrutin y, tribunals assess its 
overall rationality and proportionality.(131) As regards rationality, the tribu
nal determ.ines whether the State policy follows "a logical (good sense) expia
nation [ ... ] with the aim of addressing a public interest matter"(l32) and ascer
tains the existence of "an appropriate correlation between the State's public 
policy objective and the measure adopted to achieve it."(133) With respect to 

(128) ICSID, Ca.se No. ARB(AF)/99/1, Marvin Feldman v. Mexioo, Award, 16 Deoember 2002, 
para. 103. See also S<iluka v. The Gzech Republic, op. oit. (fn. 75), para. 255; UNCITRAL Arbitrati6n (Can
ada/Eauador BIT), EnGana Corporation v. The Republic of Eouador, Award, 3 February 2006, para. 173. 

(129) UNCITRAL Arbitration (NAFTA), S.D. Myers Inc. v. Government of Canada, Partial Award, 
13 November 2000, para. 263. 

(130) Lemire v. Ukraine, op. oit. (fn. 35), para. 505. The award also mentions that "it certainly is not 
the task ofthis Arbitral Tribunal, constituted under the ICSID Convention, to review or second-guess the 
rules whioh the representatives of the Ukrainian people have promulgated" (ibid., para. 240). 

(131) See B. KINGSBURY and S.W. SCBILL, "Public Law Concepts to Balance Investors' Rights with 
State Regulatory Actions in the Publio Interest - The Concept of Proportionality", in ScHILL, op. oit. 
(fn. 117), 88 et seq. 

(132) ICSID, Case No. ARB/07 /22, AES Summit Generalion Ltd. /AES-Tisza Eromü Kjl. v. The Re
public of Hungary, Award, 23 September 2010, para. 10.3.8. 

(133) Ibid., para. 10.3.9. The tribunal wa.s of the view that determining the existence of this "ap
propriate correlation" constituted an assessment of the "reasonableness" of the measure rather than its 
"rationality". See also Lemire v. Ukraine, op. cit. (fn. 35), paras. 510-511. 
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proportionality, it seems to be comprised of both intrinsic and extrinsic dimen
sions. The former requires a balancing test ensuring "a reasonable relationship 
of proportionality between the charge or weight imposed to the foreign investor 
and the aim sought"(l34) and suggesting that no least restrictive measure is 
reasonably available. The latter aims at ensuring that the measure "does not 
manifestly violate the requirements of consistency, transparency, even-hand
edness and non-discrimination." ( 135) Eventually, the domestic measure is 
carefully and closely scrutinized to such an extent that it seems legitimate to 
wonder whether the unanimous recognition of the sovereign right to regulate is 
a mere façade aimed at reassuring States involved as respondents in investment 
disputes.(136) 

4.3. Other Sovereign Decisions Adversely Affecting 
Contractual Rights 

Decisions modifying or terminating State contracts and those modifying 
their legal environment may be taken by sovereign entities that are not nec
essarily parties to State contracts affected by these decisions. The situation is 
different with breaches of contract since they are only attributable to the public 
contracting party. The question at stake is whether and to what extent a breach 
of contract entails a breach of international law, such as an unlawful expropri
ation or a violation of the minimum standard oftreatment. In this respect, cus
tomary international law is well-established and it has been clearly recognized 
by the ILC that, in the absence ofan umbrella clause,( 137) 

the breach by a State of a con tract does not as s~ch entail a breach of interna
tional law. Something further is required before international law becomes rele
vant, suoh as a denial of justice by the courts of the State in proceedings brought 
by the other contracting party.(138) 

Tribunals adjudicating investment disputes have also constan,tly reaffirmed 
this customary principle,(139) also labeled as the "Something More" doc
trine.(140) 

(134) ICSID, Case No. ARB(AF)/00/2, Téonicas Medioambient<iles Teomed S.A. v. The United Mexi
oan Stales, Award, 29 May 2003, para. 122. 

(135) Saluka v. The Gzeoh Republic, op. oil. (fn. 75), para. 307. 
(136) F. LATI'Y, "Arbitrage Transnational et Droit International Général", 56 Ann.uaire Français de 

Droit Internalion<il 607,614 (2010). ·. 
(137) Voss, op. oil. (fn. 1), 221 et seq. 
(138) ILC, A/CN.4/SER.A/2001/Add.l, Draft Arlioles on Responsibility of Stales for Internalion<illy 

Wrongful Aols, 200l(Il/2) YBILC 26, 41 (2001) (footnotes omitted). 
(139) In the oontext of a treaty violation see ICSID, Ca.se No. ARB/04/19, Duke Energy Eleolroquil 

Partners &, Electroquil S.A. v. The Republic of Eouador, Award, 18 August 2008, para. 342. 
(140) S. MONTT, Slale Liabilily in lnveBlmenl TreaJy Arbilralion - Global Gonslitulional and 

Adminislralive Law in the BIT <kneration, 338 et seq. (2009). 
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Arbitral tribunals have relied on the distinction between iure gestionis and 
iure imperii acts in order to clarify the relationship between breaches of con
tract and breaches of international law.(141) In lmpreglio v. Pakistan, the 
Tribunal held, in the context of a State con tract, that a violation of internation
al law "must be the result of behaviour going beyond that which an ordinary 
contractingparty could adopt."(142) It added also that "[o]nly the State in the 
exercise of its sovereign authority ( 'puissance publique'), and not as a contract
ing party, may breach" ( 143) international obligations. ( 144) On this basis, arbi
tral tribunals have for instance recognized that "a mere refusal to paya debt is 
not an expropriation of property" ( 145) but, however, bad faith repudiations or 
unilateral modifications of State con tracts undoubtedly constitute violations of 
international law.(146) 

5. Customary Principles Regarding Contract Remedies 

5.1. Domestic Remedies: Access to Courts 

and Due Process Rights 

This distinction between breaches of contract and breaches of internation
al law - clear in theory but sometimes fuzzy in practice - does not necessarily 
mean that the private contracting party doês not enjoy an international law 
protection for a pure contractual breach. lndeed, customary rules concerning 
the denial of justice to aliens requires States to ensure the effectiveness of mini
mum contractual remedies and due process rights. ( 14 7) 

lt is a well-established customary rule of international law that "the for
eigner shall enjoy full freedom to appear before the courts for the protection 

( 141) This approach has been subjeot to some oritioism, see SCHILL, op. cit. (fn. 117), 325-326; see also 
Noble Ventures v. Romania, op. oit. (fn. 28), para. 82. 

(142) ICSID, Case No. ARB/03/3, lmpreglio S.p.A. v. The lslamic Republic of Pakistan, Decision on 
Jurisdiotion, 22 April 2005, para. 260. 

(143) Ibid. 
(144) See also ICSID, Case No. ARB/02/8, Siemens A.G. v. The Argentine Republic, Award, 6 Feb

ruary 2007, para. 248 ("such behavior must be beyond that whioh an ordinary contracting party could 
adopt and involve State interference with the operation of the contract"). In the same vein Consortium 
RFCO v. Royaume du Maroc, op. cit. (fn. 43), para. 51; ICSID, Case No. ARB/01/12, Azurix Corp. v. The 
Argentine Republic, Award, 14 July 2006, para. 315. 

(145) ICSID, Case No. ARB/02/06, SGS Société Générale de Surveillanoo v. Philippines, Decision of 
the Tribunal on objections to jurisdiction, 29 January 2004, para. 161. 

(146) Siemens v. The Argentine Republic, op. cit. (fn. 144), para. 308 ("the initiation of the renegoti
ation of the Con tract for the sole purpose of reducing its costs, unsupported by any declaration of public 
interest, affected the legal security of Siemens' investment"). 

(147) See generally J. PAUL8SON, Denial of Justice in International Law (2005). As pointed out by an 
ICSID tribunal, "[t]he concepts of 'due process' and 'denial of justice' are o!osely linked. A failure to allow 
a party due process will often result in a denial of justice" (ICSID, Case No. ARB/05/15, W agkuih Elie 
George Siag and Clarinda Vecchi v. The Arab Republic of Egypt, Award, 1 June 2009, para. 252). 
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or defence of his rights." ( 148) Restricting or hindering these fondamental and 
uncontroversial rights to access to courts would result in a denial of justice. This 
has led arbitral tribunals, such in Parkerings-Oompagniet v. LitlbUania, to rec
ognize that "[a]n investor faced with a breach of an agreement by the State 
counter-party should, as a general rule, sue that party in the appropriate fo
rum to remedy the breach."(149) The Tribunal clearly pointed out that from 
an international perspective, should the foreigner be denied access to domestic 
courts or an opportunity to obtain redress for a contractual breach, the arbitral 
tribunal "will decide over the 'treatment' that the alleged breach of contract 
has received in the domestic context, rather than over the existence of a breach 
as such."(150) 

The claim of denial of justice for violation of the right to access to courts for 
a contractual breach is subject to three sets of conditions. First, "a preliminary 
determination of the existence of a contractual breach under domestic law is, 
in most cases, a prerequisite." ( 151) Second, the priva te contracting party must 
have reasonably taken the appropriate steps to obtain correction before the 
contractually chosen forum.(152) As noted in Generation Ukraine v. Ukraine, 
"an international tribunal may deem that the failure to seek redress from na
tional authorities disqualifies the international claim. "(153) Third, the private 
contracting party must have been "deprived, legally of practically, of the possi
bility to seek a remedy before the appropriate domestic court." (154) Under the 
denial of justice standard, this also implies the access to fair judicial proceed
ings and, more brq,adly, the respect of fondamental due process rights in every 
stage of judicial proceedings. ( 155) 

5.2. International Remedies 

a) Substantive Aspects: Limitations of Contractual Remedies 
A vailable under International Law 

The remedies that may be granted by an arbitral tribunal against a sover
eign entity for a modification or termination of contract are limited in nature. 

(148) Ambatielos (Greece v. United Kingdom), Award, 6 March 1956, 12 RIAA 83, 111. 
(149) ICSID, Case No. ARB/05/8, Parkerings-Oompagniet AS v. The Republic of Litkuania, Award, 

11 September 2007, para. 448. 
(150) Ibid., para. 317. 
(151) Ibid., para. 448. 
( 152) Ibid., paras. 449 et seq. 
(153) ICSID, Case No. ARB/00/9, Generation Ukraine Inc. v. Ukraine, Award , 16 September 2003, 

para. 20.30. 
(154) Parkerings-Compagniet v. Lithuania, op. cil. (fn. 149), para. 449. 
(155) A. EHSASSI, "Cain and Abel: Congruence and Conflict in the Application of the Denial of Justice 

Principle", in ScHILL, op. oit. (fn. 117), 220 et seq.; PAULSSON, op. oit. (fn. 147), 176 etseq. 
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A State responsible for an internationally wrongfu l act has under customary 
international law the obligation of making restitutio in integrum unless resti
tution is materially impossible or involves a disproportionate burden for the 
State. ( 156) In OPO v. Ecuador, the Tribunal pointed out that 

[i]t is well established that where a State has, in the exercise of its sovereign pow
ers, put an end to a contract .or a license, or any other foreign investor's entitle
ment, specific performance must be deemed legally impossible.(157) 

The same reasoning applies as regards a decision modifying the legal environ
ment of a State contract. Specific performance of contract cannot be ordered 
since "it would be utterly unrealistic for the Tribunal to order to turn back to 
[previous] the regulatory framework."(158) In these situations, compensation 
is therefore the only remedy available. 

b) Procedural Aspects: International Disput e Settlement 
Mechanisms 

Absence of Oustomary Principle Granting Access 
to International Arbitration 

No customary principle grants the priva te contracting party the right to sub
mit a dispute before an arbitral tribunal or other international forum. Indeed, 
the jurisdiction of arbitral tribunals is based on an arbitration clause or agree
ment between the private contracting party and the host State or on unilateral 
State offer to arbitrate contained in a domestic law or in an investment treaty. 
However, as mentioned above, regardless of the dispute settlement mechanism 
directly available for the priva te contracting party, the tribunal is likely to take 
into consideration customary principles identified in this Chapter. ( 159) 

Diplomatie Protection 

Diplomatie protection is the only remedy available in customary interna
tional law for international law violations arising out of a State contract. While 
most of foreign investment disputes were settled through the diplomatie pro
tection channel in the early twentieth century, this mechanism is no longer 
commonly used in a State contract context since the claim can only be discre
tionarily endorsed by the State of nationality of the private contracting party 

( 156) Article 35 ofILC Articles on Responsibility of States for Intemationally Wrongful Acts. 
( 157) ICSID, Case No. ARB/06/11, Occidental Petroleum Corporalion/Occidental Exploration and Pro

duction Company v. The Republic of Ecuador, Deoision on Provisional Meaaures, para. 79. 
(158) OMS v. The Argentine Republic, op. cit. (fn. 18), para. 406. 
(159) See supra, Section 1.1.b). 
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which must have exhausted all local remedies, such conditions contrasting with 
the flexibility of current arbitral procedures. ( 160) 

Despite this decline of diplomatie protection,(161) the recent development 
of this old institution could be of interest for State con tracts. Indeed, although 
the ICJ has considered that investment treaties have not altered the "second
ary rules" of diplomatie protection ( for instance, the protection of shareholders 
in international investment law has not instituted a broader diplomatie protec
tion of shareholders in customary international law),(162) it has nonetheless 
acknowledged that 

[ o ]wing to the substantive development of international law over recent decades 
[ ... ], the scope ra.tione materiae of diplomatie protection, originally limited to al
leged violations of the minimum standard oftreatment of aliens, has subsequent
ly widened to include, inter alia, internationally guaranteed human rights. (163) 

This extension naturally applies to the rights recognized by investment trea
ties and, besides, the International Law Commission (ILC), in its Draft Articles 
of Diplomatie frotection, has mentioned that "[b ]ilateral investment treaties 
confer rights and protection on both legal and natural persans in respect of their 
property rights."(164) Therefore, the litigation ofthese treaty rights that may 
affect State contracts is not necessarily limited to existing State/investors dis
pute settlement mechanisms and, moreover, for the sake of consistency, dip
lomatie protection claims brought before other courts and tribunals may take 
into consideration the extensive interpretations of standards commonly used 
in investment tre11,,ties beyond what is prescribed by the minimum standard of 
treatment of aliens. ( 165) 

(160) For a reoent case of diplomatie protection see Ad Hoc Arbitration (Italy/Cuba BIT), La Répub
lique d'Italie v. La République de Cuba, Award, 15 January 2008, paras. 139 et seq. 

(161) ICSID, Case No. ARB/01/8, OMS Gas Transmission Company v. The Argentine Republic, Deoi
sion of the Tribunal on Objections to Jurisdiotion, 17 July 2003, 42 ILM 788, 795 (2003), para. 45 ("Dip
lomatie protection itselfhas been dwindling in ourrent int~mational law [ ... ]. To some extent, diplomatie 
protection is intervening as a residual mechanism to be resorted to in the absence of other arrangements 
recognizing the direct right of action by individuals. It is preoisely this kind of arrangement that has corne 
to prevail under international law, particularly in respect offoreign investments, the paramount example 
being that of the 1965 Convention"). 

( 162) Case concerning Ahmadou Sadio Diallo ( Republic of Guinea v. Democralic Republic of Congo), 
Preliminary Objections, 24 May 2007, 582 ICJ Reports 614-615, paras. 88-89. 

(163) Ibid., para. 39. 
(164) Draft Articles on Diplomatie Protection with Commentaries, International Law Commission, 

Report on the Work ofits Fifty-Eighth Session (1 May-9 June and 3 July-11 August 2006), A/61/10 26, 
para. 4 (2006). 

(165) The ICJ took this initiative in the Diallo case with regard to the interpretation ofhuman rights 
treaties; see Case concerning Ahmadou Sadio Diallo ( Republic of Guinea v. Democralic Republic of Congo), 
Judgment, 30 November 2010, ICJ Reporls, 639,664, para. 66 ("Although the Courtis in no way obliged, 
in the exercise of its judicial funotions, to mode! its own interpretation of the Covenant on that of the 
[Human Rights Committee], it believes that it should ascribe great weight to the interpretation adopted 
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6. Concluding Remarks

Customary principles regarding contracta concluded with foreigners are 
deeply rooted in ancient rules of customary international law governing the 
treatment of aliens. The recent intense development of investment arbitration 
has been a golden opportunity to further clarify how these principles have de
veloped and are applied to current contractual practices. Admittedly, there is 
now in general international law a set of principles recognizing and taking into 
consideration the distinct features of State contracta, beyond the specifié:rules 
regarding the protection of foreign investment. Moreover, this process of inter
nationalization has progressively been enriched by principles that are moreJa
miliar to international commercial arbitration, and in particular those related 
to the "ordre public transnational". 

However, the scope of these principles is limited and it would be exaggerated 
to suggest the existence of a consistent and complete international law regime 
of State contracta. Sorne differences remain as regards issues for which the law 
applicable to the contract or the doctrinal conception of State contracta has 
an impact on the principles and rules applicable by the tribunal. This is par
ticularly the case with questions such as compensation(l66) or contractual in
terpretation(167) in which an interplay-not to sày an overlapping- between 
customary international law and lex mercatoria rules (notably the UNIDROIT 
Principles) is identifiable. 

by this independent body that was established specifically to supervise the application of that treaty. 
The point here ie to aohieve the neoessary olarity and the essential consistenoy of international law [ ... ]" ). 

(166) See, for instance, Gemplus v. Mexico, op. cit. (fn. 40), paras. 13.62-13.94. 
(167) The Cha.nnd Tunnd Group v. UK &, France, op. cil. (fn. 7), para. 92 ("[aJe a general matter

there was little dieagreement between the Parties on the interpretative approaoh to be adopted, [ ... ). 
lt was agreed that, although the Conoeseion Agreement iB nota treaty, it is an agreement governed by 
international law, an "international contract", and that international law principlea of interpretation 
are to be applied"); Lemire v. Ulcraine, op. cil. (fn. 35), parae. lll et seq. (application of the UNIDROIT 
Principlee); Occidental Petroleum v. Ecuador, op. oit. (fn. 157), para. 71 (application of the "elementary 
prinoiples of contract interpretation"). 
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